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1 86 MICHIGAN LAW REVIEW 

Harder" s Fireproof Storage & Van Co. v. City of Chicago (1908), 
- 111. — 85 N. E. 245. 

The state has absolute control over the streets and highways within its 
borders. The South-mark R. R. Co. v. The City of Philadelphia, 47 Pa. St. 
314. Such an ordinance as the one under consideration would be invalid 
if passed without express legislative authority. City of Chicago v. Collins, 
175 111. 445, 51 N. E. 907, 49 L. R. A. 408, 67 Am. St. Rep. 224; McGrath 
v. Logue, 46 Tenn. 340. By the weight of authority, however, the legisla- 
ture itself, in its sovereign capacity, has a right to levy a tax upon all 
persons using the roads, and, such being the case, it may delegate that power 
to a municipality. City of St. Louis v. Green, 7 Mo. App. 468; Marmet v. 
State, 45 Ohio St. 63, 12 N. E. 463; Kentz v. City of Mobile, 120 Ala. 623, 
24 South. 952; Tomlinson v. City of Indianapolis, 144 Ind. 142, 43 N. E. 9, 
36 L. R. A. 413. In this case the Indiana court upholds the ordinance under 
the police power rather than that of taxation. It was contended in the 
principal case that because the complainant paid a property tax on his 
wagons, and also an occupation tax for the privilege of using these wagons 
in his business as carter, it would be double taxation to tax him again 
for the privilege of driving the same wagons on the street. It has, how- 
ever, been repeatedly held that a property tax and an occupation tax are 
not inconsistent with each other, and neither is inconsistent with a so-called 
"wheel tax." Frommer v. City of Richmond, 31 Grat. 646, 31 Am. Rep. 746; 
Davis v. Macon, 64 Ga. 128, 37 Am. Rep. 60. Nor are taxes on two entirely 
distinct privileges inconsistent, even though the same instruments be used 
in the exercise of both privileges, as in the principal case. City of St. Louis 
v. Weitzel, 130 Mo. 600, 31 S. W. 1045. 

Prohibition — Courts — Dissolution of Temporary Injunction Res ad 
Judicata. — Smith was elected sheriff. Failing to renew his bond, the office 
was declared vacant and Renshaw appointed. Smith secured a temporary 
injunction restraining Renshaw from exercising the duties of the office. As 
empowered by statute, one judge of the Court of Appeals, on Renshaw's 
motion, dissolved the temporary injunction. Smith refused to give up his 
position. Renshaw asked the county court for an injunction restraining 
Smith from using the office. Smith then applied to the circuit judge for a 
writ of prohibition restraining the county court from hearing or granting 
the injunction. In this suit Smith again raises the question of his right to 
the office. Renshaw now asks the court of appeals for a writ of prohibition 
restraining the circuit court from interfering with the injunction suit in 
the county court. Held, that the writ of prohibition issue. Renshaw v. 
Cook, Judge (1908), — Ky. App. — , in S. W. 377. 

Hobson, Nunn and Settle, JJ., dissent on the ground that the dissolu- 
tion of the temporary injunction was not res ad judicata. The following 
cases support their theory: Barnes v. City of Racine, 4 Wis. 474; Fisher 
et at. v. Beard, 40 la. 625; Johns v. Schmidt, 32 Kan. 383; Peters et al v. 
Fralinghouse et al., 20 La. Ann. 85. According to the majority opinion, the 
order of the judge of the court of appeals amounted to a former and final 
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determination of the question, and could not be avoided by bringing a new 
suit about the same thing. Although not exactly in point, the principles in 
the following cases sustain this decision: Lemeunier v. McClearley, 41 La. 
Ann. 411; Appollinaris Co., Ltd., v. V enable et at., 18 N. Y. Supp. 535; 
Harter v. Westcott, 32 N. Y. Supp. m. If the circuit court had granted 
the writ, it must have considered practically the same question decided by 
the dissolution of the temporary injunction. It was proper to grant the 
prohibition in the principal case or there would have been no end to the 
litigation. 

Sales — Remedies of Seller — Stoppage in Transitu — Bankruptcy of 
Buyer. — A bankrupt company ordered goods from the petitioner, which 
goods arrived but were not received. While the goods were in storage in 
the possession of the carrier, the adjudication in bankruptcy was made and 
a receiver appointed. He took no action until after the petitioner had 
served notice of stoppage in transitu on the carrier. Held, no delivery 
having been made, such notice was in time, and title did not pass to the 
receiver. In re Darlington Co. (1908), — D. C, E. D., N. Y., — , 163 Fed. 
38S. 

The principle of the bankruptcy statute, U. S. Comp. St. iqoi, p. 3418, as 
stated in Mueller v. Nugent, 184 U. S., at p. 14, is that the filing of a 
petition and the appointment of a receiver is notice to the world and creates 
an inchoate title which cannot be disregarded by those who have in their 
possession any part of the bankrupt estate. But the question raised in the 
principal case is whether the title of the receiver attaches unless he acts 
and affirmatively exercises the authority given him by the court. No cases 
exactly in point are cited and none have been found. When a vendee has 
never paid for goods and is insolvent the vendor's right of stoppage in 
transitu is one highly favored on account of its intrinsic justice. Cabeen 
v. Campbell, 30 Pa. St. 254. Goods in a carrier's freight house, upon 
which the consignee has taken no action, are still in the carrier's possession 
and subject to the exercise of the right of stoppage in transitu. Powell 
v. McKechnie, 3 Dak. 319. This rule is supported by numerous cases. The 
court in the principal case cites the case of In re Burke & Co., 140 Fed. 071, 
to show that the right of stoppage in transitu has been recognized as against 
a receiver in bankruptcy. In that case, however, no mention was made of 
any bankruptcy acts, and the question as to an affirmative act by a receiver, 
which is the point in the principal case, was not raised. The court in the 
principal case admits that "the theory of the present bankruptcy law would 
seem to be utterly hostile to the idea of returning to a creditor goods 
as to which title, but not actual possession, had passed to the bankrupt." 
The court, however, refuses to carry out this theory, basing its refusal on 
the ground that at the time of the passage of the bankruptcy acts the doc- 
trine of stoppage in transitu was so recognized by the courts and in the 
general body of the law that it had become a legal right and was not wiped 
out unless there was express evidence of that intent in the text of the law. 



